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These Terms and Conditions, along with the Purchase Order 

incorporating or referencing these Terms and Conditions or 

the Purchase Order which these Terms and Conditions are 

attached to or accompany, and any exhibits, schedules, and 

other documents attached hereto, constitute the Purchase 

Agreement between Buyer and Seller (“this Agreement’), 

and in addition to the provisions set forth in the Purchase 

Order. Buyer and Seller agree as provided below. As used 

herein, the term “Buyer” refers to the Afognak Native 

Corporation or Alutiiq, LLC wholly owned subsidiary 

which issued the Purchase Order to which these Terms and 

Conditions relate, and the term “Owner” shall refer to the end 

user or customer of the entity. 
 
1. Shipping/Acceptance. 

1.1 Shipping shall be F.O.B. as indicated in this 

Agreement. Seller must ensure that all items are preserved, 

packaged, packed, and marked in accordance with best 

commercial practices and in conformity with carrier 

requirements and all applicable international, federal, state 

and local laws and regulations. A complete packing list 

must be enclosed  with all shipments. All risk of loss or 

damage to the Supplies shall remain with Seller until 

delivery and acceptance at F.O.B. destination, provided 

however that the risk of loss shall remain with Seller as to 

Supplies which are not accepted or are rejected by Buyer or 

the Owner. 

1.2 Seller’s acknowledgment, acceptance of payment, 

or commencement of any part of performance, shall 

constitute Seller’s unqualified acceptance of this 

Agreement. Acceptance of this Agreement is expressly 

limited to these Terms and Conditions and this Agreement, 

and none of Seller’s terms and conditions in acknowledging 

or accepting this Agreement shall apply unless agreed to in 

writing by Buyer. Acceptance of the Supplies or Services 

under the Agreement shall not constitute acceptance of 

Seller’s terms and conditions. 
1.3 Seller shall only tender for acceptance those items 

that conform to the requirements of the Agreement. Buyer 

and the Owner may inspect or test any Supplies or Services 

that have been tendered for acceptance. No such inspection 

or testing shall relieve Seller of its obligations to furnish and 
warrant all Supplies and Services in conformance with this 

Agreement. If Seller delivers non-conforming Supplies or 

Services, Buyer may, in addition to any other remedies 

available at law or equity, (i) accept all or part of such 

Supplies or Services at an equitable price reduction, (ii) 

reject the Supplies or Services at a full refund in price, or 
(iii) require that Seller repair or replace non-conforming 

Supplies or Services at Seller’s sole expense and with no 

increase in contract price, and Seller shall provide such 

repaired or replaced Supplies or Services within fifteen (15) 

days. The return of non-conforming Supplies, re- 

performance of Supplies and Services, and transportation or 
provision of replacement Supplies and Services, shall be at 

Seller’s expense. If repair, replacement, or re-performance 

by Seller is not timely, Buyer may elect to return, re- perform 

or repair, replace, or re-procure the Supplies or Services 

at Seller’s expense.   Rejected Supplies shall be 

deemed to be the property of Seller. Failure to inspect or 

reject one shipment shall not constitute a waiver of Buyer’s 

rights with respect to any other. Payment shall neither be 

deemed to constitute acceptance nor be a waiver of Buyer’s 

rights to reject any shipment or performance by Seller. Seller 

shall be liable for all shipping and storage costs and 

handling charges  for quantities  shipped in excess of 

specified quantities. 

2. Compensation. 

2.1. Buyer shall pay Seller for the Supplies and/or 

Services in accordance with the prices specified in this 

Agreement. Unless Seller is provided a resale or tax 

exemption certificate, or as otherwise provided herein, such 

prices include all applicable international, federal, state and 

local  taxes.    Payment  will  only  be  made  for  items  or 
services accepted by Buyer that have been delivered to the 

specified destinations. 

2.2. Unless otherwise specified in this Agreement, 

Seller, not more than once a month, will submit to Buyer 

an original invoice for any amounts payable hereunder for 

Supplies and/or Services rendered during the prior month. 

The invoice will be in form and content acceptable to, and 

as may be reasonably specified by, Buyer and will include, 

without limitation, a detailed description of the Supplies 

and/or Services performed, the time spent by Seller in the 

performance of the Supplies and/or Services, and an 

itemization of any reimbursable expenses for such payment 

period. Seller will also furnish such receipts, documents 

and information as Buyer may reasonably request to verify 

any invoice submitted by Seller. 

2.3. Within thirty (30) days after Buyer's receipt of each 

invoice, Buyer will pay Seller the amounts properly payable 

pursuant to such invoice; however, payments to Seller are 

expressly conditioned upon the receipt of payment by Buyer 

from the Owner. All amounts payable under this Agreement 

and any Task Order are denominated in United States 

dollars, and Buyer shall pay all such amounts in lawful 

money of the United States.  Buyer reserves the right to 

withhold payment pending correction of clerical errors that 

are not adequately supported by documentation, or 

correction of other mistakes in Seller's invoices. Payment 

by Buyer of Seller’s invoices shall be without prejudice to 

Buyer’s right to audit Seller’s records to confirm the 

correctness of the invoices at any time. 

2.4. Buyer will not reimburse Seller for expenses that 

have not been authorized in advance in writing by Buyer. 

 
3. Warranty. The following apply in addition to any other 

warranties required by the Prime Contract: 
3.1. Seller warrants that each item delivered hereunder 

shall be (a) new unless otherwise specified, (b) free from 

defects in materials or workmanship, (c) as to Services, 

performed with the highest degree of professional skill and 

sound practice and judgment, (d) merchantable and fit for its 

intended purpose, (e) free from defects in design, unless 

furnished pursuant to detailed designs provided by Owner or 

Buyer, (f) in strict compliance with all specifications, 

requirements or other descriptions upon which this 

Agreement is based, and (g) provided with clear and good 

title, free from all liens, chattel mortgages, conditional sales 
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contracts, and all other encumbrances and claims. Any third-

party warranty shall be passed on or assigned as appropriate 

to Buyer and the Owner without charge. 
3.2. Seller guarantees all Supplies and Services for a 

period for one (1) year from the date of first operation at 

final acceptance from the Buyer and/or the Owner at final 

destination or eighteen (18) months from date of shipment, or 

Seller’s standard warranty  period, or for a period as proposed 

by Seller, whichever is longer.  Notwithstanding 
the  foregoing,  Seller  shall  comply  with  all  terms  and 

conditions relating to warranties which are applicable to the 

Seller under the Prime Contract. 

3.3. Seller agrees to repair, replace or re-perform all 

defective or non-conforming items or work and such repair, 

replacement and re-performance will be made free of charge. 

3.4. All warranties, both express and implied, including 

the above, and all guarantees, shall constitute conditions, 

shall survive delivery, inspection, test, acceptance, use and 

payment, and shall inure to Buyer and the Owner. 
 

4. Changes. 

4.1. Buyer may at any time make changes in quantity, drawings 

and specifications, methods of shipment and packaging, 

schedules, and the place of delivery as to any Supplies or 

Services. In such event, an equitable adjustment in price and 

time of performance mutually satisfactory to Buyer and the 

Seller will be negotiated. Any claim by Seller for an 

adjustment must be made in writing within thirty (30) days 

from date of receipt by Seller of notification of the change or 

suspension. Seller will not suspend performance of this 

Agreement while Buyer and Seller are in the process of making 

such changes and any related adjustments. No substitutions 

shall be made in the Supplies or Services without the prior 

written authorizations of Buyer. 

 
5. Confidentiality. 

5.1. Seller acknowledges and agrees that all Confidential 

Information of Buyer or its affiliates shall be treated as 

confidential, shall be used only for purposes of 
this Agreement, and no such Confidential Information shall 
be disclosed by Seller, its agents or personnel without the 
prior written consent of Buyer. Seller will deliver any and all 
such information in Seller's possession and all copies thereof 
to Buyer, at no charge, within five (5) days of either 

(i) Buyer's or the Owner’s request or (ii) termination of this 

Agreement for any reason. Except to the extent otherwise 

required by applicable law or professional standards, Seller's 

obligations under this S ection do not apply to information 

that (a) is or becomes generally available to the public other 

than as a result of disclosure by Seller,  (b) was known to 

Seller or had been previously possessed by Seller without 

restriction against disclosure at the time of receipt thereof by 

Seller, (c) was independently developed by Seller without 

violation of this Agreement or (d) Buyer and Seller agree in 

writing from time to time to disclose. 

5.2. If Seller is required by applicable law or regulation, or 

receives a subpoena or other validly issued administrative or 

judicial demand, or receives a request necessary for the 

administration of a U.S. Government Prime Contract from a 

federal representative authorized to make such request, 

requiring Seller to disclose Buyer's confidential information, 

Seller shall provide prompt written notice to Buyer of such 

demand in order to permit Buyer to seek a protective order or 

otherwise protest the disclosure. So long as Seller gives notice 

as provided herein, Seller shall thereafter be entitled to 

comply with such demand to the extent permitted by law, 

subject to any protective order or the like that may have been 

entered in the matter. 

5.3. If applicable, this Agreement shall not limit any 

Seller use of information that the Government owns or has a 

right to use on the Seller’s direct contracts with the 

Government. 

6 5.4  For the purposes of this Section 5, “Confidential 

Information” shall mean shall mean all information that may be 

disclosed to Seller by Buyer whether in written, oral, electronic, 

website-based, or other form, or whether received visually, 

including information which is known to be or which in context 

and due to the nature of the information may be reasonably 

expected to be (1) originated by or otherwise peculiarly within 

the knowledge of Buyer or its affiliates, and (2) currently 

protected by Buyer or its affiliates against unrestricted 

disclosure to others.  Confidential Information shall include, but 

not be limited to, and whether technical or non-technical and 

tangible or intangible, and whether relating to Buyer or its 

affiliates, any and all trade secrets, tax and financial 

information, product and roadmap information, marketing 

plans, financial/pricing information, customer and vendor 

related data, services/support, business and contractual 

relationships, business forecasts,  other business information, 

staffing information, cost and pricing information, strategies, 

products, processes, methods, ideas, concepts, discoveries, 

designs, drawings, plans, notes, works of authorship, 

specifications, techniques, practices, models, samples, 

diagrams, source code and other code, software, programs, 

know-how, technical data, research and development, charts, 

readings, logs, interpretations, extractions, mappings and 

integrations, production data, test data, log data, images, plots 

and formulae, inventions, and patent disclosures.  “Affiliates” 

shall mean associated business concerns or individuals which, 

directly or indirectly, control, are controlled by, or under 

common control with Buyer, and specifically includes Afognak 

Native Corporation and its direct and indirect subsidiaries and 

their joint ventures and associated business concerns, and 

Alutiiq, LLC and it’s direct and indirect subsidiaries and their 

joint ventures and associated business concerns. 

 

6. Intellectual Property. 

6.1 Intellectual property developed under this 

Agreement shall remain the property of the originating Party. 

In the event of joint development, the Parties shall establish 

their respective rights in the intellectual property by 

negotiations between the Parties. Each Party shall grant to the 

other Party the right to use its intellectual property necessary 

to effect the purposes of this Agreement. 
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7. Personnel 

7.1. Personnel will at all times be considered employees 

or agents of the party providing such personnel and will not 

for any purpose be considered employees or agents of the 

other party. Each party shall assume full responsibility for 

the actions or inactions of the personnel it provides, and 

shall be solely responsible for the supervision, direction, 

control, salaries, workers’ compensation coverage, disability 

and other insurance, benefits, and all other obligations 

required by law relating to its personnel. 

7.2. Seller will certify that all personnel and employees 

performing under this Agreement are U.S. Citizens or are duly 

authorized to perform on a U.S. Federal Installation, and shall 

comply with all U.S. Federal Installation access requirements.  

7.3. During the term of this Agreement and for one year 

following termination of this Agreement for any reason, 

Seller shall not solicit for employment employees of Buyer 

who have been directly  involved in the Supplies and/or 

Services covered by this Agreement, unless (i) Buyer has 

given its written consent, (ii) the employee has voluntarily 
terminated   from   Buyer   more   than   six   (6)   months 

previously or (iii) notice of termination has been given to 

the employee by Buyer and the termination was not 

mandated by the Government. 

7.4. Seller and its employees, agents, and representatives 

shall cooperate with Buyer in responding to any actual or  

threatened governmental proceeding or investigation, 

including, but not limited, actions relating to health and safety 

or environmental issues. Seller shall allow Buyer reasonable 

access to Seller's employees, agents, and representatives for 

purposes of investigating or defending any actual or  

threatened governmental  proceeding or investigation. 
 

8. Insurance. The following shall apply only if 

Seller’s employees, Suppliers, or other person’s under Seller’s 

control are to perform services of any nature at the place or 

jobsite where Supplies or Services described herein are to be 

used, installed, or performed pursuant to the Agreement, or 

any place deemed to be under the Owner’s control: 

8.1 Seller will maintain such insurance policies as may be 

sufficient to protect Seller against all applicable risks, both 

generally and specifically with respect to the provision of the 

Supplies and/or Services pursuant to this Agreement, and at 

such levels and types of insurance coverage which may be 

specified by Buyer in the Purchase Order, including but not 

limited to, when appropriate, Workers Compensation, General 

Liability, Automobile, and Errors and Omissions Insurance.  

8.2 Additional Insured - The following shall be listed as 

Additional Insured’s on each required policy save Workers’ 

Compensation: The Owner, Buyer, Alutiiq, LLC and Afognak 

Native Corporation, including all agents, assigns, subsidiaries, 

Suppliers, employees, and volunteers. The Seller shall continue 

to name the Owner, Buyer, Alutiiq, LLC and Afognak as 

Additional Insured’s on all applicable policies for two years 

after the completion of “your work” for Personal Injury, Bodily 

Injury and Property Damage arising out of, or as a result of, 

“your work.” 

 

8.3Primary and Non-Contributory  - Coverage shall be primary to 

the Additional Insureds, and not contributing with any other 

insurance or similar protection available to the   Additional   

Insureds,   whether   the   other   available 

coverage is primary, contributing or excess. 

8.4Cancellation Notice - For all insurance policies, as described 

above, Seller shall provide at least thirty (30) days advance 

written Notice of Cancellation or Non-Renewal, sent to: Buyer, 

Attn: Risk Management, 3909 Arctic Blvd., Suite 500, 

Anchorage, Alaska 99503, or emailed to 

riskmanagement@alutiiq.com.  All insurance certificates for 

policies as described above, shall state “should any of the above 

described policies be cancelled before the expiration date 

thereof, notice will be delivered in accordance with the policy 

provisions.” 

8.5Waiver of Subrogation – Seller and Buyer shall have no 

liability to one another, or to any insurer, by way of 

subrogation or otherwise, on account of any loss or damage 

regardless of whether such loss or damage is caused by the 

negligence of Seller or Buyer, arising out of any of the perils 

or casualties insured against by the insurance coverage carried, 

or required to be carried, by the parties pursuant to this 

Agreement. The insurance coverage obtained by Seller and 

Buyer pursuant to this Agreement shall permit waivers of 

subrogation which the insurer may otherwise have against the 

non-insuring party. In the event the policy or policies do not 

allow waiver of subrogation prior to loss, either Seller or Buyer 

shall, at the request of the other party, deliver to the requesting 

party a waiver of subrogation endorsement in such form and 

content as may reasonably be required by the requesting party 

or its insurer. 

8.6  Certificates of Insurance:  Seller shall provide Buyer with 

two (2) Acord 25 (2010/05) Form Certificates of Insurance for 

the coverages listed herein no later than 7 days after the issuance 

of the Purchase Order.  The Certificates of Insurance shall be 

sent to RiskManagement@alutiiq.com.  Seller shall provide 

Buyer with certificates of insurance and other supporting 

materials as Buyer may reasonably request to verify Seller's 

continuing compliance with this Agreement.  

8.7  Continuation of Coverage:  If any of the above coverages 

expire during the term of this Agreement, Seller shall deliver 

renewal certificate and/or policies to Buyer at least ten (10) days 

prior to the expiration date.  

8.8  Contractors. Seller shall bind its permitted agents, third-

party service providers, vendors, consultants, contractors and 

subcontractors at any tier to the same insurance policy limits and 

coverage which Seller assumes towards Buyer, and shall 

provide evidence of such coverage to Buyer.  

8.9  Property Damage.  Seller will be liable for all loss or 

damage, other than ordinary wear and tear, to Buyer's property 

in Seller's possession or control. In the event of any such 

loss or damage, Seller will pay Buyer the full current 

replacement cost of such equipment or property within thirty 

(30) days after its loss or damage. 
 

9. Termination. 

9.1 Buyer may terminate or cancel this Agreement, in 

whole or in part, at any time for its convenience, further 

performance of all or any separable part of this Agreement by 
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written notice to Seller. On the date of such termination or 

cancellation stated in said notice, Seller will discontinue 
all work pertaining to this Agreement, place no additional 

orders and preserve and protect materials on and purchased 

for or committed to this order, work in progress, and 

completed work both in its own and in its supplier’s plants 

pending Buyer’s instructions. 

9.2 Either party may terminate this Agreement upon the 

other party's material breach of this Agreement, provided 

that (i) the non-breaching party sends written notice to the 

breaching party describing the breach in reasonable detail, 

(ii) the breaching party does not cure the breach within three 

(3) days following its receipt of such notice, and (iii) 

following the expiration of the 3-day cure period, the non- 

breaching party sends a second written notice to the 

breaching party indicating the non-breaching party's desire 

to terminate this Agreement. 

9.3 This Agreement may be terminated immediately upon 

written notice by either party if the other party (i) becomes 

insolvent or involved in a liquidation or termination of its 

business, (ii) is generally not paying its debts as they become 

due, (iii) commences any proceedings relating to such party 

under any federal or state law relating to bankruptcy, 

insolvency, reorganization or similar laws, (iv) applies for 

the appointment of a trustee, liquidator or receiver of any 

part of its assets, (v) has a proceeding commenced against it 

relating to the appointment of a trustee, liquidator or receiver 

or pursuant to any proceedings under any federal or state law 

relating to bankruptcy, insolvency, reorganization or similar 

laws (if not dismissed within 30 days of filing), (vi) becomes 

involved in an assignment for the benefit of its creditors, 

(vii) becomes adjudicated bankrupt; or (viii) defaults on 

payment obligations owed to other business or teaming 

partners of Buyer. 

 

10. Effect of Termination. 

10.1 If this Agreement is terminated pursuant to and in 

accordance with Section 9, unless otherwise specifically 

provided in the applicable Agreement, upon delivery of a 

notice of termination (a) the parties shall cooperate to effect an 

orderly, efficient, effective and expeditious termination of 

their respective activities under this Agreement; (b) Seller shall 

return to Buyer any and all items delivered by Buyer to Seller; 

(c) Seller shall reimburse Buyer for any prepaid expenses not 

incurred prior to delivery of the notice of termination; and (d) 

the parties' respective rights and obligations under Sections 6, 

7, 8, 10, 18, 20, and 28 of this Agreement, as well as any other 

provision that is necessary for the enforcement or interpretation 

of this Agreement, or that imposes an obligation following the 

termination or expiration of this Agreement,   shall survive. 

10.2. If Seller is not in default hereunder, Seller shall be paid 

by Buyer for that portion of the Supplies and/or Services 

actually performed and for documented expenses incurred by 

Seller and authorized by Buyer prior to delivery of the notice 

of termination, provided, however, that Buyer shall not be 

held liable for any other damages, including any loss of 

anticipated profits. 

10.3 If Seller terminates this Agreement for any reason 

other than a payment default by Buyer hereunder, or if Seller 

is otherwise in breach or default of this Agreement for any 

reason, Buyer may withhold payments otherwise due 

hereunder, procure substitute Supplies and/or Services from 

third-party vendors, seek damages from the Seller, and/or 

proceed against Seller in a court of competent jurisdiction for 

any and all other remedies available in equity or at law, all of 

which shall be deemed direct damages recoverable by Buyer. 

10.4 In furtherance of and not in limitation of the foregoing, upon 

termination or expiration of this Agreement, Seller shall return 

all documents, reports, files, programs, access badges, and any 

other materials used in the performance of the Supplies and/or 

Services. This requirement expressly includes Seller’s 

obligation to deliver in electronic format all materials related 

to the work, including spreadsheets, e- mails, presentations, 

photos, or other electronic documents or media. 

 
11. Limitation of Liability. Except as otherwise expressly 

allowed to be recovered by Buyer under this Agreement 

(including but not limited to the damages allowed to be 

recovered under Section 10.3) in no event shall either Seller or 

Buyer be liable to the other for any punitive, exemplary, 

special, indirect, incidental or consequential damages (including, 

but not limited to, lost profits or lost business opportunities) 

arising out of or relating to this Agreement, regardless of the 

legal theory under which such damages are sought, and even if 

the parties have been advised of the possibility of such 

damages or loss. However, the prohibition on recovering 

consequential damages in this Section shall not apply to 

consequential damages that may be imposed upon Buyer by any 

Prime Contract to which this Agreement relates, which are 

attributable to Seller. 

 

12. Liquidated Damages. Notwithstanding Section 11 of 

this agreement (Limitation of Liability) Buyer shall be entitled to 

recover against Seller any liquidated damages assessed against 

Buyer that are attributable to any failure of Seller to deliver 

Supplies and/or provide Services pursuant to this Agreement 

according to the applicable schedule for delivery of such 

Supplies and/or performance of such Services. Buyer and Seller 

recognize that such damages might otherwise be deemed to be 

consequential. 

 
13. Compliance with Laws. Seller will (a) pay for all local, 

state and federal income tax and other withholding relating to 

Seller's compensation, (b) pay all social security, unemployment, 

disability and other taxes as required under local, state and 

federal laws, (c) provide all worker's compensation and  other  

insurance  relating to  Seller's performance under this Agreement, 

(d) obtain and pay for all required permits and licenses, and pay 

all fees or other required charges, and (e) comply with all local, 

state and federal laws, ordinances, regulations, directives, 

authorities, and orders with respect to its performance of the 

Supplies and/or Services including but not limited to laws 

pertaining to employment, health and safety and any and all laws 

applicable to performance of the Supplies and/or Services. Seller 

will provide Buyer with such documents and other support 

materials as Buyer may reasonably request to evidence Seller's 

continuing compliance with the provisions of this Section. 

Seller’s violation of this Section 13 is considered a material 

breach of this Agreement. 

13.1 Corrupt Practices. 
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(i) Buyer and Seller shall comply with the federal Foreign 

Corrupt Practices Act, 15 U.S.C. §78dd-2, any other 

applicable anti-bribery and anti-corrupt practices laws and 

regulations, and Buyer’s FCPA Policy in connection with this 

Agreement. Notwithstanding any other provision of this 

Agreement, any violation of the FCPA, Buyer’s FCPA 

Policy, or any applicable law or regulation regarding bribery 

or corrupt practices by the Seller is a material breach of this 

Agreement, the Seller shall have no right to cure such breach, 

and such breach shall (1) provide Buyer with cause to 

terminate the contractual relationship and (2) cause a 

forfeiture of any payments still owing under the terms of this 

Agreement. Seller shall indemnify and defend Buyer for any 

breach by Seller of the FCPA, Buyer’s FCPA Policy, or any 

applicable law or regulation. Seller will advise Buyer in 

writing of the retention and identity of any agents, contractors, 

vendors, consultants, partners, venturers and lower-tier 

Suppliers, and Seller and all such agents, contractors, 

vendors, consultants, partners, venturers and lower-tier 

Suppliers will consent to and cooperate in any due diligence 

which Buyer believes is appropriate to facilitate Buyer’s 

FCPA Policy. Seller will immediately identify to Buyer any 

employees, agents, affiliates, contractors, vendors, 

consultants, partners, venturers and lower-tier Suppliers of 

Seller that is a foreign official. Seller shall keep accurate 

records of all contacts, communications and transactions 

involving foreign officials, and will make available to Buyer 

such records. 

(ii) If this Agreement involves work in or relating to a foreign 

country or which may result in contact with a foreign official, 

the following provisions are applicable: (1) Seller must certify 

annually to Buyer that Seller has not violated the FCPA; (2) 

Buyer may continue throughout the term of this Agreement to 

conduct due diligence of Seller regarding compliance with the 

FCPA; and (3) in any event every three years Buyer will 

conduct full due diligence in accord with its FCPA Policy to 

re-qualify Seller as in compliance with the FCPA and the 

FCPA Policy. 

(iii) For the purposes of this Section, “foreign official” means 

any officer or employee of a foreign government or any 

department, agency, or instrumentality thereof, or of a public 

international organization, or any person acting in an official 

capacity for or on behalf of any such government or 

department, agency, or instrumentality, or for or on behalf of 

any such public international organization. The definition also 

includes spouses and other immediate family members of 

foreign officials. In addition, “instrumentality” includes a 

state-owned or controlled company. 

 
14. Non-Waiver of Rights. The failure of either party to 

insist upon performance of any provision of this Agreement, or 

to exercise any right, remedy or option provided herein, shall 

neither be construed as a waiver of the right to assert any of 

the same or to rely on any such terms or conditions at any time 

thereafter, nor in any way affect the validity of this Agreement. 

 
15. Severability.  If any covenant, condition, term, or 

provision contained in this Agreement is held or determined to 

be invalid, illegal, or unenforceable in any respect, in whole 

or in part, such covenant, condition, term, or provision shall 

be severed from this  Agreement, and the remaining covenants, 

conditions, terms and provisions contained herein shall continue 

in force and effect, and shall in no way be affected, prejudiced or 

disturbed thereby. 

 
16. Priority; Conflicting Provisions. This Agreement is 

subject to any Prime Contract (including any task order, 

directive or other instrument issued under or pursuant to the 

Prime Contract) to which this Agreement relates, and in the 

event of any conflict between this Agreement and the Prime 

Contract, the Prime Contract shall control. This Agreement and 

any attachments hereto  are intended to be read and construed 

in harmony with each other, but in the event any provision in 

any attachment conflicts with any provision of this Agreement, 

then this Agreement shall be deemed to control, and such 

conflicting provision, to the extent it conflicts, shall be deemed 

removed and replaced with the governing provision herein. In 

the event and to the extent of a conflict between these Terms and 

Conditions and the Purchase Order to which these Terms and 

Conditions relate, the Purchase Order shall govern. 

 
Any different or conflicting terms or conditions set forth by 

Seller, whether in Seller’s purchase order, sales 

acknowledgment, confirmation or any other document or 

communication issued by Seller, are expressly objected to and 

will not be binding on Buyer unless agreed to in writing by an 

authorized representative of Buyer. In the absence of such an 

agreement, commencement of performance and/or delivery shall 

be for Seller’s convenience only and shall not be deemed or 

construed to be acceptance by Buyer of Seller’s terms and 

conditions. 

 

 
17.  Assignment.  Seller shall not sell, assign, transfer, or 

otherwise convey by contract, operation of law (including by 

merger or other sale of control) or otherwise any of its rights 

or delegate any of its duties under this Agreement without the 

prior written consent of Buyer. 

 
18. Applicable Law.  If this Agreement is issued pursuant 

to a U.S. Government Prime Contract, the federal law of 

government contracts shall apply to the fullest extent 

applicable. To the extent that federal law does not resolve a 

particular issue, this Agreement shall be governed by and 

construed under the laws of the State of Alaska, without 

regard to its laws relating to conflict of law. Any action 

relating to this Agreement and the Supplies and/or Services 

performed hereunder shall be limited to the state and federal 

courts located in Anchorage, Alaska, and the parties consent to 

the jurisdiction and venue of said courts. 
 

19. Interpretation.  The captions and headings used in this 

Agreement are solely for the convenience of the parties, and shall 

not be used in the interpretation of the text of this Agreement. 

Each party has read and agreed to the specific language of this 

Purchase Agreement and has had the opportunity to discuss this 

Purchase Agreement with their respective legal counsel; 

therefore no conflict, ambiguity, or doubtful interpretation shall 

be construed against the drafter. 
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20. Indemnification and Hold Harmless. 

20.1 Seller will indemnify, defend and hold harmless (i) 

Buyer and its former and current, direct and indirect parent(s), 

(ii) the respective former and current, direct and indirect 

subsidiaries, affiliates, partners, and related companies and 

businesses of the entities listed in (i), and (iii) each of the 

respective former and current owners, members, shareholders, 

officers, directors, partners, representatives, agents, 

employees, insurers and reinsurers, attorneys, successors and 

assigns, both individually and in their business capacities, of 

the entities listed in (i) and (ii) (each in (i), (ii) and (iii) an 

“Indemnified Party”), from and against all liabilities, losses, 

damages, property damage, injuries (including, but not limited 

to, death and bodily injury), claims, demands, suits and 

proceedings (including but not limited to civil, criminal, 

administrative and investigative), causes of action, penalties, 

fines, fees, costs and expenses, including attorneys’ fees and 

costs, of whatever nature, and whether arising by way of 

common law, statute, contract, tort or by any other means or 

bases (individually a “Claim” and collectively the “Claims”), to 

the extent arising out of or resulting from, in whole or in part by, 

(1) any breach of this Agreement by Seller; (2) any act, 

omission, negligence (ordinary, gross or otherwise), willful 

misconduct or fault of Seller, its agents, third-party service 

providers, vendors, consultants, contractors or subcontractors 

at any tier, licensees, invitees or permittees, anyone directly or 

indirectly employed by any of the foregoing, or anyone for 

whom any of the foregoing may be liable, including but not 

limited to any violations or liability arising out of any 

environment, health and safety or any other law, ordinance, 

regulation or order; (3) any inaccuracy in the representations 

and warranties made by Seller under this Agreement; (4) 

any infringement or misappropriation of any patent, 

copyright, trade secret, trademark or other intellectual 

property right by the Supplies and/or Services or results or 

any other work product or materials created or furnished by 

Seller under this Agreement; (5) any injuries to employees 

of Seller; or (6) any claims by employees of Seller that they 

are entitled to the benefits of employment by Buyer. 

20.2 Without in any way limiting the foregoing  Section 

20.1, Seller will indemnify, defend, and hold harmless Buyer 

and every other Indemnified Party and their property, free and 

clear of (i) any liens, claims, assessments, fines, levies and/or 

stop notices ("Liens") asserted by or resulting from the actions 

or inactions of Seller's employees, agents, sub-contractors, 

suppliers, vendors, or materialmen, (ii) any Liens asserted 

by any other third party as a result of Seller’s performance 

of this Agreement, and (iii) any Liens based on overdue or 

other deficient handling of charges for  labor,  equipment 

and/or materials by Seller. Buyer may, in its sole discretion, 

pay and discharge any Liens or overdue charges for Seller's 

sub-contractors, suppliers, vendors, or materialmen, 

equipment and/or materials under or otherwise in 

conjunction with this Agreement and may thereupon deduct 

the amount or amounts so paid by Buyer from sums due or 

which thereafter become due to Seller hereunder. 

Seller shall indemnify, defend (with counsel acceptable to the other 

party) and hold harmless Buyer and the other Indemnified Parties 

related to Buyer from and against any Claim to the extent arising 

out of or resulting from, in whole or in part, any security breach, 

cyber-crime, cyber fraud, data breach, loss of access, business 

interruption, or information system breach or hack (collectively 

“Security Breach”) arising out of or relating to the performance 

of this Agreement by Seller or its agents, third-party service 

providers, vendors, contractors or subcontractors at any tier, 

licensees, anyone directly or indirectly employed by any of the 

foregoing, or anyone for whom any of the foregoing may be liable, 

including without limitation:   

(i)expenses incurred to provide warning or notice to the 

Indemnified Party’s employees, law-enforcement agencies, 

regulatory bodies or other third parties; (ii) expenses incurred to 

investigate, assess or remediate a Security Breach and/or any 

privacy laws or regulations; (iii) expenses incurred to hire any 

public relations consultants to respond to a Security Breach; 

(iv)expenses incurred to provide credit monitoring services to 

individuals affected by a Security Breach; (v) expenses incurred 

to retain a call center to respond to inquiries regarding a Security 

Breach; (vi) fines, penalties or recovery amounts; and (vii) 

expenses incurred to respond or address any investigation by law-

enforcement agencies, regulatory bodies or other third parties. 

Seller shall, no later than 72 hours after receiving notification of a 

Security Breach, report each and every such Security Breach and 

all information Seller has about the Security Breach to Customer 

by e-mail Eileen Mann, VP Risk Management, at 

emann@afognak.com. After the initial report of the Security 

Breach, Seller shall continue to report to Buyer any additional 

information about the Security Breach within 24 hours after 

receipt of such information by Seller. At the request of Buyer, 

Seller shall communicate with the source of the notification of the 

Security Breach, including any Hosting Service Provider, 

regarding the nature and extent of the Security Breach, any breach 

or loss of Buyer’s data, and any actions taken in response to the 

Security Breach, and Seller shall forward any response to Buyer 

within 24 hours after receipt by Seller. 

 
21. Multiple Copies or Counterparts.  This Agreement 

may be executed in one or more counterparts, each of which 

shall be deemed an original, but all of which together shall 

constitute one and the same instrument. This Agreement shall 

not be effective until the execution and delivery between each  

of the  parties  of at least  one  set  of counterparts.  Facsimile 

or electronic signatures will have the same legal effect as 

original signatures and may be used as evidence of execution 
 

22. Notices. All notices or other written communication 

required or permitted to be given under any provision of this 

Agreement shall be deemed to have been given by the notifying 

party if mailed by certified mail, return receipt requested, to 

the receiving party addressed to its mailing address set forth 

in this Agreement, or such other address as a party may 

designate in writing to the other party. Additionally, notices 

sent by any other means (U.S. mail, facsimile, overnight 

delivery, courier, electronically or otherwise) may be 

acceptable subject to written confirmation of both the 

transmission and receipt of the notice. 

 
23. Relationship of Parties. Seller will at all times be an 

independent contractor of Buyer in connection with the 

performance of the Supplies and/or Services as set forth in 

mailto:emann@afognak.com
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this Agreement. Seller will (a) not enter into any contract, 

agreement or other commitment, or incur any obligation or 

liability, in the name or otherwise on behalf of Buyer; (b) 

not be entitled to any workers' compensation, pension, 

retirement, insurance or other benefits afforded to 

employees of Buyer; and (c) retain full control over the 

manner, methods and details by which it performs the 

Supplies and/or Services. This Agreement will not be 

construed to create a partnership, joint venture, agency 

relationship or employment relationship between Seller and 

Buyer. 

 
24. Third Party Beneficiaries. This Agreement does 

not create, and shall not be construed as creating, any rights 

or interests enforceable by any person not a party to this 

Agreement. 

 
25. Waiver or Modification. This Agreement may not 

be modified, and no part or parts hereof waived, except by 

an instrument in writing specifically referencing this 

Agreement and signed by both parties hereto. However, the 

parties agree to negotiate in good faith to modify or amend 

this Agreement as necessary in order to comply with the 

provisions of the applicable Prime Contract or any change 

thereto. 
 

26. Entire Agreement. This written Agreement contains 

the entire understanding and agreement of the parties. No 

prior or contemporaneous statement or representation, 

whether oral or written, has been relied upon by the parties, 

except as expressly stated herein. 
 

27. Time of Essence. Time is the essence in every term, 

covenant and condition of this Agreement. 

 
28. Disputes. 

Any and all claims, controversies, or disputes arising out of or 

relating to this Agreement, including without limitation, any 

claim, controversy, or dispute concerning any threatened, 

alleged, or actual breach of this Agreement or any 

determination, negotiation, or agreement reached by the 

Parties under this Agreement (each a "Dispute"), shall be 

resolved exclusively as set forth in this Section 28. 
(a) The Dispute shall first be submitted in 

writing to a designated representative of each Party, and such 

designated representatives shall attempt to  resolve  the  

Dispute  within  thirty  (30)  days  of  such submittal. 

(b) If the designated representatives are unable 

to resolve the Dispute within the 30-day period provided in 

Subsection (a) and either Party wishes to continue to pursue 

the Dispute, that Party shall submit the Dispute in writing to a 

designated company officer of each Party for resolution, and 

such officers shall attempt to resolve the Dispute within thirty 

(30) days of such submittal. The parties agree to negotiate in 

good faith to reach a mutually agreeable resolution of such 

dispute within a reasonable period of time. 

(c) If good faith negotiations among the 

designated company officers are unsuccessful within the 30-day 

period provided in Subsection (b), the parties agree to resolve 

the dispute by binding and final arbitration. The arbitration 

shall be conducted by a single arbitrator selected by the 

agreement of the parties. The arbitrator shall be a person who is 

legally trained and is independent of either party. If the parties 

are unable to agree upon an arbitrator, each party shall select one 

person with the qualifications set forth in the immediately 

preceding sentence, and the two persons so chosen shall agree 

upon a third person who shall be the arbitrator for the Dispute. 

The arbitrator shall conduct the arbitration in accordance with 

the Commercial Arbitration Rules of the American Arbitration 

Association then in effect. The parties shall bear equally the 

cost of arbitration, provided, however, that each party shall 

bear its own legal fees with respect to the arbitration unless 

otherwise specifically provided for in this Agreement. The 

arbitrator shall be bound to follow the provisions of this 

Agreement in resolving the dispute, but shall not be 

empowered to award damages (such as punitive or exemplary 

damages) in excess of actual damages. The decision of the 

arbitrator shall be final and binding on the parties, and any 

award of the arbitrator may be entered or enforced in any 

court of competent jurisdiction. Venue for arbitration shall be 

Anchorage, Alaska, at a site mutually agreed to by the parties. 

 (d)  Any arbitration pursuant to this Section 28 may be 

joined or consolidated with any arbitration involving any other 

person or entity (i) necessary to resolve the Dispute, or (ii) 

substantially involved in or affected by such Dispute.  Both Buyer 

and Seller will include appropriate provisions in all contracts they 

execute with other parties in connection with the Services to 

require such joinder or consolidation. 

 (e) The prevailing party in any arbitration, court 

proceeding or any other final, binding dispute proceeding upon 

which the parties may agree, shall be entitled to recover from the 

other party an award of its actual reasonable attorneys’ fees and 

expenses incurred by the prevailing party. For purposes of this 

Agreement, the prevailing party shall be determined based upon 

an assessment of which party’s arguments or positions could fairly 

be said to have substantially prevailed over the other party’s 

arguments or positions (whether affirmatively or by means of a 

successful defense) with respect to those claims having the 

greatest value or importance, as reasonably determined by the 

arbitrator or court.  Such assessment should include evaluation of 

the following:  the primary issues disputed by the parties; the 

amount of the net recovery, taking into account any offsets or 

counterclaims pursued (successfully or unsuccessfully) by the 

other party; whether the amount of the award comprises a high 

percentage of the amount of money sought by the claimant; and 

the most recent settlement positions of the parties.  If no party is a 

“prevailing party” within the meaning of the foregoing, then no 

party will be entitled to recover its attorneys’ fees and expenses 

from the other party. 

 (f) Any claims of Seller arising as a result of 

direction given by the government and which may properly be 

submitted for a decision of the government under the Disputes 

Clause of the Prime Contract shall be resolved exclusively by 

Buyer forwarding such claim to the government for decision, 

provided that Buyer can comply with any certification 

requirements applying to such claim and provided further that 

Buyer decides, in its sole discretion, that such a claim is 

warranted. The Government’s decision on such claim shall be 

final, conclusive and binding upon Seller. 
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FEDERAL GOVERNMENT ORDERS 
The following Sections 29 through 37 apply to all 

Federal government orders, in addition to all Terms 
& Conditions set out above. 

 
29.  Organizational Conflict of Interest. 

a. For purposes of this clause, an 

organizational conflict of interest (OCI) means that a 

relationship exists whereby Seller has past, present, or 

potential subcontracts or financial interest that either directly 

or indirectly relate to the work to be performed under the 

Prime Contract, and which (1) may diminish its capacity to 

give impartial, technically sound, objective assistance and 

advice, or (2) may result in it being given an unfair 

competitive advantage. It does not include the normal flow of 

benefits from incumbency. 

b. The Seller warrants that, to the best of its 

knowledge and belief, there are no relevant facts or 

circumstances concerning any past, present, or potential 

contracts or financial interests relating to the work to be     

c. performed, which could give rise to an OCI 

as defined above, or that any actual or potential OCI with respect 

to the work to be  performed  under  Contract  has  been  

communicated   in writing to the point of contact for 

contractual matters identified in this Contract. 

d. The Seller agrees that if any actual or 

potential OCI arises after award, with regard to any task order 

or modification thereto, the Seller will make a full disclosure 

in writing to the point of contact for contractual matters. This 

disclosure shall include a description of actions the Seller has 

taken or proposes to take, after consultation with the point of 

contract for contractual matters, to avoid, mitigate, or 

neutralize the actual or potential conflict. 

e. This clause shall be included in any 

subcontracts awarded under this Contract. 
 

 
30.  Tax Deficiencies.  Seller represents and warrants 

that: 

(1) It has not been notified, within a three-year period 

preceding this contract, of any delinquent Federal taxes in 

an amount that exceeds $3,000 for which the liability 

remains unsatisfied; (2) It has filed or obtained extensions 

for all required Federal tax returns and reports; and (3) It 

shall immediately notify Buyer in writing of any delinquent 

Federal tax obligation, the filing of any tax lien or a failure 

to file or obtain an extension for any required Federal tax 

obligation or report. 
 

31. Intellectual Property. Notwithstanding anything to 

the contrary in this Agreement, and to the extent required by 

the Prime Contract all Supplies, Services, designs, 

drawings, specifications, notes and other works developed 

in the performance of this Agreement shall, as appropriate, 

(1) be provided with unlimited rights to the US government, 

or (2) become the sole property of the Owner and may be 

used by the Owner on any other design or project without 

additional compensation to the Supplier. 
 

32. Export Control. Seller represents that it is a US 

firm incorporated under US law. Seller agrees to comply 

with all applicable U.S. export control laws and regulations, 

specifically including, but not limited to, the requirements of 

the Arms Export Control Act, 22 U.S.C.2751-2794, including 

the International Traffic in Arms Regulation (ITAR), 22 

C.F.R. 120 et seq.; and the Export Administration Act 50 

U.S.C app. 2401-2420, including the Export Administration 

Regulations, 15 C.F.R. 730-744; including the requirement 

for obtaining any export license or agreement, if applicable. 

Without limiting the foregoing, Seller agrees that it will not 

transfer any export controlled item, data, or services, to 

include transfer to foreign persons employed by or associated 

with, or under contract to Seller or Seller’s lower-tier 

suppliers, without the authority of an export license, 

agreement, or applicable exemption or exception. Seller shall 

immediately notify Buyer if Seller is, or becomes, listed in 

any Denied Parties List of if Seller’s export privileges are 

otherwise denied, suspended or revoked in whole or in part 

by any U.S. Government entity or agency. 
 

 
33. E-Verify Compliance. Seller represents, warrants and 

covenants that it is in compliance with the requirement of FAR 

52.222-54, Employment Eligibility Verification, as applicable  

to  this  Seller,  and  acknowledges  that  it  must 

comply with the obligations arising from FAR 52.222-54 to 

include its provisions in lower tier subcontracts. 
 

IF THIS CONTRACT IS OVER $35,000 

FOR OTHER THAN COMMERCIALLY 

AVAILABLE ITEMS PER THE 

DEFINITION AT FAR 2.101 SHOWN 

BELOW, THE FOLLOWING PROVISION 

IS APPLICABLE 

 

 
 

34. Protecting the Government's Interest When 

Subcontracting With Contractors Debarred, Suspended, 

or Proposed for Debarment (FAR 52.209-6 OCT 2015). 

 
(a) Definition. Commercially available off-the-shelf (COTS) 

item, as used in this clause— 

(1) Means any item of supply (including construction 

material) that is— 

(i) A commercial item (as defined in paragraph (1) of the 

definition in FAR 2.101); 

(ii) Sold in substantial quantities in the commercial 

marketplace; and 

(iii) Offered to the Government, under a contract or 

subcontract at any tier, without modification, in the same form 

in which it is sold in the commercial marketplace; and 

(2) Does not include bulk cargo, as defined in section 3 of the 

Shipping  Act  of  1984  (46  U.S.C.  App.  1702),  such  as 

agricultural products and petroleum products. 

 
(b) The Government suspends or debars Contractors to protect 

the Government's interests. Other than a subcontract  for a 

commercially available off-the-shelf item, the Contractor shall 

not enter into any subcontract, in excess of $35,000 with a 

Contractor that is debarred, suspended, or proposed for 

debarment by  any executive agency unless there is a 
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compelling reason to do so. 

 
(c) The Contractor shall require each proposed Supplier 

whose subcontract will exceed $30,000, other than a Supplier 

providing a commercially available off-the-shelf item, to 

disclose to the Contractor, in writing pursuant to (f) below, 

whether as of the time of award of the subcontract, the 

Supplier, or its principals, is or is not debarred, suspended, or 

proposed for debarment by the Federal Government. The 

Supplier shall use the form attached hereto to make such 

disclosure to the Contractor. 

 
(d) A corporate officer or a designee of the Contractor shall 

notify the Contracting Officer, in writing, before entering into 

a subcontract with a party (other than a Supplier providing 

a commercially available off-the-shelf item) that is debarred, 

suspended, or proposed for debarment (see FAR 

9.404 for information on the Excluded Parties List System). 

The notice must include the following: 
(1) The name of the Supplier. 

(2) The Contractor's knowledge of the reasons for the 

Supplier being in the Excluded Parties List System. 

(3) The compelling reason(s) for doing business with the 

Supplier notwithstanding its inclusion in the Excluded 

Parties List System. 

(4) The systems and procedures the Contractor has 

established to ensure that it is fully protecting the 

Government's interests when dealing with such Supplier in 

view of the specific basis for the party's debarment, 

suspension, or proposed  debarment. 

(e) Subcontracts. Unless this is a contract for the acquisition of 

commercial items, the Contractor shall include the 

requirements of this clause, including this paragraph (e) 

(appropriately modified for the identification of the parties), in 

each subcontract that— 

(1) Award is equal to or greater 

than  $35,000 value; and  

(2) Is not a subcontract for commercially available off-the- 

shelf items. 
 

(f) By its signature on this Agreement, the Supplier 

certifies to the best of its knowledge and belief that it and its 

principals: 

a. Are not presently debarred, suspended, proposed 

for disbarment, declared ineligible, or voluntarily 

excluded from covered transactions by any 

Federal department or agency; 

b. Have not within a three-year period preceding this 

application been convicted of or had a civil 

judgment rendered against them for commission 

of fraud or a criminal offense in connection with 

obtaining, attempting to obtain, or performing a 

public (Federal, State, or local) transaction or 

contract under a public transaction; violation of 

Federal or State antitrust statutes or commission 

of embezzlement, theft, forgery, bribery, 

falsification or destruction of records, making 

false statements, or receiving stolen property; 

c. Are not presently indicted for or otherwise 

criminally or civilly charged by a governmental 

entity (Federal, State, or local) with commission of 

any of the offenses enumerated in paragraph 

(b) of this certification; and 

d. Have not within a three-year period preceding this 

application had one or more public transactions 

(Federal, State, or local) terminated for cause or 

default. 

Where the Supplier is unable to certify to any of the 

statements  in  this  subsection  (f),  such  Supplier  shall 
attach a written explanation to this Agreement. 

 

(g) As used in this section: the term “Contractor” means 

Buyer;  the  terms  “subcontract”  and  “Agreement”  both 

include subcontracts, purchase orders, and any other contract, 

agreement, invoice or order for goods and/or services; and the 

term “Supplier” includes Suppliers, consultants, suppliers and 

vendors under any “subcontract” or “Agreement” as previously 

defined. 

 
35. Affirmative Action Notice. Vendors and Suppliers are 

notified that they may be subject to the provisions of: 41 

CFR Section 60-300.5(a); 41 CFR Section 60-741.5(a); 41 

CFR Section 60-1.4(a) and (c); 41 CFR Section 60-1.7(a); 48 

CFR Section 52.222-54(e); and 29 CFR Part 471, Appendix 

A to Subpart A with respect to affirmative action program 

and posting requirements. 

 
Buyer is an equal opportunity employer and federal 

contractor or subcontractor. Consequently, the parties agree 

that, as applicable, they will abide by the requirements of 41 

CFR 60-1.4(a), 41 CFR 60-300.5(a) and 41 CFR 60-741.5(a) 

and that these laws are incorporated herein by reference. 

These regulations prohibit discrimination against qualified 

individuals based on their status as protected veterans or 

individuals with disabilities, and prohibit discrimination 

against all individuals based on their race, color, religion, sex, 

sexual orientation, gender identity or national origin. These 

regulations require that covered prime contractors and 

subcontractors take affirmative action to employ and 

advance in employment individuals without regard to race, 

color, religion, sex, sexual orientation, gender identity, 

national origin, protected veteran status or disability. The 

parties also agree that, as applicable, they will abide by the 

requirements of Executive Order 13496 (29 CFR Part 471, 

Appendix A to Subpart A), relating to the notice of employee 

rights under federal labor laws.  

 
36. Flowed-Down FAR/DFARS Clauses.   

  

(a)  The Parties acknowledge and agree that Buyer 

requires Seller to provide the Supplies or perform the Services 

set forth in this Agreement as part of a Prime Contract with the 

U.S. Government.  Accordingly, Seller acknowledges and 

agrees to comply with and be bound by the provisions of the 

Federal Acquisition Regulation (“FAR”) and/or the Defense 

Federal Acquisition Regulation Supplement (“DFARS”) as 

indicated in the FLOW DOWN PROVISIONS FOR 

SUBCONTRACT/PURCHASE ORDERS FOR ITEMS 

UNDER A U.S. GOVERNMENT PRIME CONTRACT – 

DOMESTIC AND INTERNATIONAL/COMMERCIAL AND 
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NON-COMMERCIAL ITEMS attached hereto as Exhibit A 

which is hereby incorporated into this Agreement.  Seller 

further agrees that in the event of issuance of a lower-tier 

subcontract to flow down all required FAR and Supplemental 

Clauses to lower-tier subcontractors. 

 

(b)  The FAR and DFARS, or other applicable 

Agency level clauses referenced in Exhibit A are incorporated 

herein by reference with the same force and effect as if they 

were given in full text, or are set out in full text, and are 

applicable, including any notes following the clause citation, 

during the performance of this Agreement. When a clause uses 

a word or term that is defined in the FAR or DFARS or 

applicable Agency level clause, the word or term shall have 

the same meaning as in the definition in FAR 2.101 or 

DFARS 202.101 in effect on the date of this Agreement unless 

(i) a different definition is expressly set forth in this 

Agreement; or (ii) the part, subpart, or section of the FAR or 

DFARS or applicable Agency level clause where the clause is 

prescribed provides a different meaning; or (iii) the word or 

term is defined in FAR Part 31, for use in the cost principles 

and procedures. If a corresponding FAR and DFARS or 

applicable Agency level clause are referenced, the DFARS, or 

Agency level clause shall take precedence. 

 

(c)  As used in the clauses referenced, or set out 

in Full Text, in Exhibit A.  

1. “Commercial Item” means a 

commercial item as defined in FAR 2.101 or 

DFARS 202.101. 

2. “Contract” means this Agreement. 

3. “Contractor” means Seller, as 

defined in USGOVFFP or USGOVCOST 

document, acting as the immediate (first-tier) 

subcontractor to Buyer. 

4. “Prime Contract” means the contract 

between Buyer and the U.S. Government or 

between Buyer and its higher-tier contractor in 

support of a contract with the U.S. Government. 

5. “Subcontract” means any contract 

placed by Seller or lower-tier subcontractors 

under this Agreement.  In all clauses listed 

herein, the terms “Government,” “Contracting 

Officer” and “Contractor” shall be revised to 

suitably identify the contracting parties herein 

and affect the proper intent of the clause or 

provision except as where further clarified or 

modified in Exhibit A.  However, the words 

“Government” and “Contracting Officer” do not 

change when 1) a right, act, authorization or 

obligation can be granted or performed only by 

the Government or prime contract Contracting 

Officer or duly authorized representative and/or 

when 2) title to property is to be transferred 

directly to the Government.   

 

(d) Seller shall, at the request of Buyer, accept 

amendments to this Agreement to incorporate additional clauses 

and provisions herein or to change clauses and provisions hereof, 

as Buyer may reasonably deem necessary in order to comply with 

the clauses and provisions of the applicable Prime Contract, or 

with the clauses and provisions of amendments to such Prime 

Contract. 

 

37.  Records and Inspections; Audit.   

   (a) At all times during this 

Agreement, SELLER shall maintain a complete and 

accurate set of files, records, books, papers and accounts 

(“Records”) of the activities and transactions in 

connection with Subcontractor’s performance under this 

Agreement.  The Records shall include, but not be limited 

to, all invoices and supporting information for invoiced 

amounts and working files containing all deliverable 

documentation and data acquired and generated by 

Subcontractor under this Agreement. 

 

  (b) SELLER's records as described above 

are subject to audit by the U.S. Government.  At the request of the 

U.S. Government, such audit will be conducted by an independent 

audit firm acceptable to both BUYER and SELLER or by the U.S. 

Government.  BUYER shall pay for the expense of such audit 

unless the audit is performed by the U.S Government. Records and 

documents concerning any off-site treatment or disposal of waste 

shall be retained for twenty (20) years from project completion. 

 

  (c) The Records are also subject to 

inspection and audit by the BUYER.  BUYER reserves the right, 

but not the obligation, at all reasonable times to obtain copies of, 

inspect, and audit any and all of SELLER’s Records, including but 

not limited to financial information and documents concerning the 

Services and any associated jobsite or home office overhead 

expenses.  SELLER shall not limit the access of BUYER or its 

duly authorized agents, representatives, or employees when they 

seek to perform such an inspection or audit of SELLER’s 

Records.  

 

(d) BUYER reserves the right, but not the 

obligation, at all reasonable times to inspect or otherwise 

evaluate the Services performed or being performed by SELLER 

and the premises on which they are performed.  If any inspection 

or evaluation is made by BUYER on the premises of SELLER, 

SELLER shall provide all reasonable facilities and assistance for 

BUYER's safety and convenience in the performance of the 

inspection or evaluation.  
 

• (e) As used in this Section, records includes books, 

documents, accounting procedures and practices, and other data, 

regardless of type and regardless of whether such items are in 

written form, in the form of computer data, or in any other form. 

(f) Such examination, inspection, or evaluation 

shall not relieve SELLER of any of its obligations under this 

Agreement. 

(d)  
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EXHIBIT A 

FAR AND DFARS FLOW DOWN 

PROVISIONS FOR PURCHASE 

ORDERS FOR ITEMS UNDER A U.S. 

GOVERNMENT PRIME CONTRACT 

 

 

The following FAR and DFARS flow down 

provisions for Purchase Orders in support 

of items procured under a U.S. 

Government prime contract or 

subcontract are hereby incorporated into 

the Purchase Order Agreement. 

This exhibit incorporates one or more 

provisions by reference, with the same 

force and effect as if given in full text. For 

full text please visit FAR Part 52 at the 

following website: 

https://acquisition.gov/browsefar; or 

http://farsite.hill.af.mil 

 
Clause No. Title and Date 

52.202-1 Definitions (NOV 2011) 

52.203-3 Gratuities (APR 1984) 

52.203-5 Covenant Against Contingent Fees 

(MAY 2014) 

52.203-6 Restrictions on Subcontractor Sales to the 

Government (SEP 2006) 

52.203-7 Anti-Kickback Procedures (MAY 2014) 

52.203-12 Limitation on Payments to Influence 

Certain Federal Transactions (OCT 2010) 

52.203-13 Contractor Code of Business Ethics and 

Conduct (OCT 2015) 

52.203-17 Contractor Employee Whistleblower 

Rights and Requirement To Inform 

Employees of Whistleblower Rights 

(APR 2014) 

52.203-19 Prohibition on Requiring Certain Internal 

Confidential Agreements or Statements 

(Jan 2017) 

52.204-7 System for Award Management (OCT 

2018) 

52.204-10 Reporting Executive Compensation and 

First-Tier Subcontract Awards (OCT 

2018) 

52.204-13 System for Award Management 

Maintenance (OCT 2018) 

52.204-21 Basic Safeguarding of Covered Contractor 

Information Systems (Nov 2021) 

52.204-23 Prohibition on Contracting for Hardware, 

Software, and Services Developed or 

Provided by Kaspersky Lab Covered 

Entities (Dec 2023) 

52.204-25 Prohibition on Contracting for Certain 

Telecommunications and Video 

Surveillance Services or Equipment. (Nov 

2021)  

52.204-27 Prohibition on a ByteDance Covered 

Application (Jun 2023)  

52.204-30 Federal Acquisition Supply Chain Security 

Act Orders—Prohibition. (Dec 2023) 

52.209-6 Protecting the Government's Interest When 

Subcontracting with Contractors Debarred, 

Suspended, or Proposed for Debarment 

(OCT 2015) 

52.209-10 Prohibition on Contracting with Inverted 

Domestic Corporations (NOV 2015) 

52.211-15 Defense Priority Allocation Requirements 

(APR 2008) 

52.212-4 Contract Terms and Conditions 

Commercial Items (OCT 2018) 

52.212-5 Contract Terms and Conditions Required 

to Implement Statutes or Executive Orders 

Commercial Items (MAY 2019) 

52.219-8 Utilization of Small Business Concerns 

(Jan 2025) 

52.222-21 Prohibition of Segregated Facilities (Apr 

2015) 

52.222-26 Equal Opportunity (SEP 2016) 

52.222-35 Equal Opportunity for Veterans (OCT 

2015) 

52.222-36  Equal Opportunity for Workers with 

Disabilities (JUL 2014) 

52.222-37 Employment Reports on Veterans (Jun 

2020) 

52.222-40 Notification of Employee Rights Under the 

National Labor Relations Act (Dec 2010) 

52.222-50 Combatting Trafficking in Persons (JAN 

2019) 

52.222-55  Minimum Wage under Executive Order 

13658 (DEC 2015) 

52.222-62 Paid Sick Leave Under Executive Order 

13706 (Jan 2022) 

52,224-3 Privacy Training (Jan 2017) 

52.225-1 Buy-American – Supplies (MAY 2014) 

52.225-2 Buy-American Certificate (MAY 2014) 

52.225-9  Buy-American – Construction Materials 

(MAY 2014) 

52.225-10 Notice of Buy American Requirements – 

Construction Materials (MAY 2014) 

52.225-26 Contractors Performing Private Security 

https://acquisition.gov/browsefar
http://farsite.hill.af.mil/
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Functions Outside the United States (JUL 

2013) 

52.232-40 Providing Accelerated Payments to Small 

Business Subcontractors (Mar 2023) 

52.237-2 Protection of Government Buildings, 

Equipment, and Vegetation (APR 1984) 

52.240-1 Prohibition on Unmanned Aircraft 

Systems Manufactured or Assembled by 

American Security Drone Act-Covered 

Foreign Entities (Nov 2024) 

52.244-6 Subcontracts for Commercial Products 

and Commercial Services (Oct 2025) 

52.247-64 Preference for Privately Owned U.S.-

Flag Commercial Vessels (FEB 2006) 

52.252-2 Clauses Incorporated by Reference (FEB 

1998) 

252.211-7003 Item Identification and Valuation (AUG 

2008) 

252.225-7008 Restriction on Acquisition of Specialty 

Metals (JUL 2009) 

225.225-7009 Restriction on Acquisition of Certain 

Articles Containing Specialty Metals 

(JUL 2009) 

252.244-7000 Subcontracts for Commercial Items and 

Commercial Item Components (DoD 

Contracts) (AUG 2009) 

252.246-7007 Contractor Counterfeit Electronic Part 

Detection and Avoidance System (AUG 

2016) 

252.246-7008 Sources of Electronic Parts (OCT 2016) 

 

 

 
 

 

 


